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together spanning the 6th through 15th centuries AD, all
appear to endorse the payment of ransom as General Average,
provided it was done voluntarily and with the agreement of
those merchants available to be consulted.

What we are left to grapple with is, which policy pays? Itis a
well-founded principle that, to be recoverable on the policy,
Sue and Labor charges or General Average expenditure must
be incurred in the avoidance of a peril insured against. Under
the current, albeit obsolescent, English scheme of hull and
cargo insurance, where piracy is a marine peril, the distinction
is not too fine. However, under the American scheme of things,
where marine perils are on the hull policy and piracy is on the
war policy, what peril insured against is being avoided?

The argument can go both ways; damage done to the ship by
pirates is, under the American scheme of things, claimable on
the war policy. If, therefore, the pirates say that they will blow
up the ship if the Owner does not pay ransom, and ransom
is then paid, the proportion attaching to the ship clearly is
claimable on the hull war risks policy, having demonstrably
been incurred to avert a peril insured under that policy.

The reality, however, is that the demand for ransom and the
ensuing negotiation is not, typically, accompanied by such an
overt threat. It is more of a waiting game. The pirates know
that payday eventually will arrive and the timing is determined
at the intersection of the pirates’ avarice and the Owners’
patience. Meanwhile, the ship is not being maintained, a
proper watch is not being kept, the anchors and chains are not
being tended — so what is the real peril? Arguably, it is that
a storm could blow up and drive the ship ashore before she
could start her neglected engines (Somali pirates customarily
directing their captives to anchorages reasonably convenient
to shore and home) or that the ship is unable to avoid being
struck by, or even timely spot, another vessel bearing down
on her. These are marine perils and are not they, truly, the
perils that are being averted by the payment of ransom?

Finally, no discussion of the payment of ransom would be
complete without some analysis of the legality of it. Bruce
Paulsen of Seward & Kissel, who advised the Owners of the
only US-controlled vessel thus far seized for ransom, has
provided the following commentary relevant to cases falling
under US jurisdiction:

“The basic provision of the CPA [Foreign Corrupt Practices
Act] defining outlawed conduct is found at 15 U.S.C. § 78dd.
This statutory provision expressly makes it illegal for any
domestic concern, or for any officer, director, employee, or
agent of such domestic concern, to make payments intended to
undermine the rule of law in a foreign country It is clear from
the text of the statute that Congress intended to prevent US
firms from engaging in acts intended to influence the acts or
decisions of foreign officials, political parties, etc. Nowhere in
the FCPA does it refer to gifts or payments to private persons
except in the context of those to be shared with foreign
government officials, foreign parties or officials thereof and
only if such individuals are expected to affect or influence
any act or decision of such government or instrumentality in

General Average — &_-_’_._,i_; c.:ol).a z) el ) o

order to assist such issuer in obtaining or retaining business
for or with, or directing business to,any person. Given that
the pirate gangs that seize vessels appear to be freelancers
operating wholly outside the law of Somalia, the ransom
funds do not appear to be intended to influence or undermine
the Somali government’s actions or policies and the FCPA
should not apply to ransom payments to such pirates.

“In addition, OFAC [US Treasury Office of Foreign Assets
Control] administers a series of regulations (the “OFAC
Regulations™) that impose economic sanctions to further
U.S. foreign policy and national security objectives against
hostile targets. A close reading of the OFAC Regulations
makes it evident that the sanctions are targeted at certain
foreign governments, political parties, terrorist groups and
numerous individuals. The critical step for any US entity is
to ensure that any ransom proceeds that are paid do not go to
any person, organization or foreign government on OFAC’s
list of Specially Designated Nationals and Blocked Persons
(the “SDN List™). To date, there has been no information that
would confirm that pirates who have been paid ransom are on
the SDN List.

“With respect to anti-money laundering laws, the principal
federal statute detailing the rights and obligations of
individuals,banks and financial institutions with respect
to money laundering is the Bank Secrecy Act (“BSA”) of
1970. The implementing regulations of the BSA are found at
12 CFR 21.21 and 31 CFR 103.14-23. Most pertinent is 31
CFR 103.23, which applies to all individuals who physically
transport monetary instruments of more than $10,000 at one
time from a place in the United States to or through a place
outside the United States. A person is deemed to have caused
such transportation if s/he aids, abets, counsels, commands,
procures or requests it to be done by a financial institution
or any other person. If funds originating outside the US are
used to pay ransom, federal anti-money laundering laws are
not implicated.”

We suspect that substantially the same conclusions would be
reached in other major jurisdictions.

It might be argued that the topic of piracy has given General
Average anew relevance as amechanism for distributing losses
voluntarily and intentionally incurred for the common benefit.
Nevertheless it is not a universally popular institution.

In competitive trades shipowners and charterers will go
to great lengths to avoid inconveniencing their shippers
and customers, both by avoiding the delay often inherent
to a General Average security collection and avoiding the
collection of cargo’s proportion of General Average itself.
The fact that there has been a General Average does not
automatically imply that the shipowners will proceed with
the preparation of a full-scale security collection and average
adjustment. It is often possible to avoid this process because
shipowners increasingly include provisions in their hull
policies permitting them to recover General Average, up to
a specified sum, from hull insurers, even when it is General
Average properly attaching to cargo.
Jreb Il Aadbay |
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Mr. Jonathan Spencer
Average Adjuster
The Spencer Company (USA)

A thorough review under the title “Piracy, Ransom, and
General Average Risk” was published by Ik Wei Chong and
Derek Hodgson of Clyde & Co. in that firm’s December 2008
Shipping Update, and is worthy of reproduction here:

The ‘General Average Contribution’ scheme is a system long
entrenched within the Maritime industry. “There is a general
average act when, and only when, any extraordinary sacrifice
or expenditure is intentionally and reasonably made or
incurred for the common safety for the purpose of preserving
from peril the property involved in the common maritime
adventure.” (York-Antwerp Rules, Rule A.1)

Traditionally, it has been accepted that any loss suffered as a
result of a ransom paid due to piracy, will be covered under
a General Average contribution. Barnard v. Adams (51 U.S
270 [1850]) saw the Court enunciate that “the ransom from
pirates is to be contributed for; the loss is inevitable, and
indeed actual.”

Similarly, in Hicks v. Palington (1590 Moore’s QB R 297) the
Court held that cargo given to Pirates by way of ransom was
a sacrifice which could properly be the subject for General
Average contribution. The rationale under English law for
such practice is premised on the idea that any reasonable
payment made to hijackers to secure the release of the ship
and cargo, represents a general average sacrifice; a sacrifice
which the ship-owners are entitled to recover contributions
from cargo and other interests (Royal Boskalis Westminster
NV v. Mountain [1999] QB 674).

Germany also provides useful guidance in that the German
Commercial Code provides: “when in a case of arrest of the
ship by enemies of pirates, ship and cargo are ransomed,
whatever is paid as ransom forms part of general average
together with the expenses incurred by maintenance and the
ransom of hostages.” (S 706.6)

And as further evidence of this practice to compensate for
ransom monies, the United States Supreme Court in Peters. v.
The Warren Insurance Company (39 U.S. 99 [1840]) deemed
“the ransom a necessary means of deliverance from a peril
insured against, and acting directly upon the property.”

The issue becomes less lucid when the definition of ‘piracy’
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is questioned. Some consider piracy to be a ‘war risk’. For
example, the Norwegian Marine Insurance Plan 1996 (2007)
does not make any distinction between ‘piracy’ and ‘war’ and
therefore losses related to piracy are covered as a ‘war risk.’

Other parties however, traditionally term piracy as a ‘marine
risk’. Complications thus arise as ‘terrorism’ would be
considered a ‘war risk’ so potentially the pirate could be
classed as a terrorist. Therefore the characterization of the
‘piracy attack’ is seemingly important, yet clearly difficult in
practice. (For further see: Terrorism goes to Sea (available at
http://www.iags.org/fa2004 .html)

“Payment of ransom has not been illegal per se under
English law since the repeal of the 1782 Ransom Act and
early cases support the view that payment of a ransom in cash
or kind to obtain the release of ship and cargo is a General
Average matter. A distinction may also exist between the
initial payment of a ransom and the subsequent payment or
contribution to the resulting General Average. The question
of legality may be more difficult if the captors are an overtly
political or terrorist organization, given the extensive modern
legislation relating to providing financial support for such
entities. Where the payment of a ransom is illegal in the
Jjurisdiction(s) of the parties the adventure it is difficult to see
how any right of contribution could be enforced.” (Lowndes
and Rudolf (General Average and York Antwerp Rules 13th
Edition 2008) at A.68)

To conclude in short, it seems accepted that the payment for
a ransom in a piracy case will be included in a ‘General
Average Contribution’. Given the sharp increase in piracy
attacks in the recent decade, and the suggested links with
terrorism post-September 11th, it is likely that the definition
and characteristics of piracy are going to be subjected to
further scrutiny in future years.

The preponderance of commentary thus supports the precept
that ransom is claimable as General Average. The principle is
borne out by a study of the ancient texts, specifics of which
are outwith the scope of this paper but, in summary, the
Digest of Justinian, Rhodian Law and Consolado del Mare,



a risk management perspective, this would appear to be
the most straightforward solution. However, ship operating
interests continue to advocate the preservation of the General
Average system and cargo interests seem prepared to go only
so far to challenge it therefore periodic rumors of its demise
continue to seem premature.

RULE XI. WAGES AND MAINTENANCE OF CREW
AND OTHER EXPENSES BEARING UP FOR AND IN A
PORT OF REFUGE, ETC.

(a) Wages and maintenance of master, officers and crew
reasonably incurred and fuel and stores consumed during the
prolongation of the voyage occasioned by a ship entering a port
or place of refuge or returning to her port or place of loading
shall be admitted as general average when the expenses of
entering such port or place are allowable in general average
in accordance with Rule X(a).

[See old XI (¢)]

(b) When a ship shall have entered or been detained in any
port or place in consequence of accident, sacrifice or other
extraordinary circumstances which render that necessary for
the common safety, or to enable damage to the ship caused
by sacrifice or accident to be repaired, if the repairs were
necessary for the safe prosecution of the voyage, the wages
and maintenance of the master, officers and crew reasonably
incurred during the extra period of detention in such port or
place until the ship shall or should have been ready to proceed
upon her voyage, shall be admitted in general average.

Fuel and stores consumed during the extra period of detention
shall be admitted as general average, except such fuel and
stores as are consumed in effecting repairs not allowable in
general average.

Port charges incurred during the extra period of detention shall
likewise be admitted as general average except such charges
as are incurred solely by reason of repairs not allowable in
general average.

Provided that when damage to the ship is discovered at a
port or place of loading or call without any accident or other
extraordinary circumstance connected with such damage
having taken place during the voyage, then the wages and
maintenance of master, officers and crew and fuel and stores
consumed and port charges incurred during the extra detention
for repairs to damages so discovered shall not be admissible
as general average, even if the repairs are necessary for the
safe prosecution of the voyage.

When the ship is condemned or does not proceed on her
original voyage, the wages and maintenance of the master,
officers and crew and fuel and stores consumed and port
charges shall be admitted as general average only up to
the date of the ship’s condemnation or of the abandonment
of the voyage or up to the date of completion of discharge
of cargo if the condemnation or abandonment takes place
before that date.

General Average - a-_-;.—li.; &:’I)-I) G:vaI/)

(c) For the purpose of this and the other Rules wages shall
include all payments made to or for the benefit of the master,
officers and crew whether such payments be imposed by law
upon the shipowners or be made under the terms of articles
of employment.

RULE XI. WAGES AND MAINTENANCE OF CREW
AND OTHER EXPENSES PUTTING IN TO A PORT OF
REFUGE, ETC.

(a) Wages and maintenance of master, officers and crew
reasonably incurred and fuel and stores consumed during the
prolongation of the voyage occasioned by a ship entering a
port or place of refuge or returning to her port or place of
loading shall be allowed as general average when the expenses
of entering such port or place are allowable in general average
in accordance with Rule X(a).

(b) For the purpose of this and the other Rules wages shall
include all payments made to or for the benefit of the master,
officers and crew whether such payments be imposed by law
upon the shipowners or be made under the terms of articles
of employment.

(c)(i) When a ship shall have entered or been detained in any
port or place in consequence of accident, sacrifice or other
extraordinary circumstances which render that necessary for
the common safety, or to enable damage to the ship caused
by sacrifice or accident to be re—paired, if the repairs were
necessary for the safe prosecution of the voyage, fuel and
stores consumed during the extra period of detention in
such port or place until the ship shall or should have been
made ready to proceed upon her voyage, shall be allowed as
general average, except such fuel and stores as are consumed
in effecting repairs not allowable in general average.

(ii) Port charges incurred during the extra period of detention
shall likewise be allowed as general average except such
charges as are incurred solely by reason of repairs not
allowable in general average.

(iii) Provided that when damage to the ship is discovered at a
port or place of loading or call without any accident or other
extraordinary circumstance connected with such damage
having taken place during the voyage, then fuel and stores
consumed and port charges incurred during the extra detention
for repairs to damages so discovered shall not be admissible
as general average, even if the repairs are necessary for the
safe-prosecution of the voyage.

(iv) When the ship is condemned or does not proceed on her
original voyage, fuel and stores consumed and port charges
shall be admitted as general average only up to the date of the
ship>s condemnation or of the abandonment of the voyage
or up to the date of completion of discharge of cargo if the
condemnation or abandonment takes place before that date.

The Paper was presented at the 2nd International Conference on Insurance & Marine Transportation “Claims & Risk Management” which was held

in Aqaba | Jordan from 11-13/ May/2009

Jrelill euL.uJ| 0
YO /Db |

e




General Average — a_-_'_-_,i_; b:al).: J) oLl )=

In this way, a great deal has been done to simplify the
administration of General Average, particularly by the
widespread introduction into hull insurance policies of
General Average absorption clauses, which pay General
Average expenditure up to a fixed amount, obviating the
need to demand contribution form cargo. BIMCO produced
a model wording, which has been adopted as one of the
available, optional clauses in the International Hull Clauses,
as follows:

40 GENERAL AVERAGE ABSORPTION

40.1 If the Underwriters have expressly agreed in writing
and subject to the provisions of Clause 8, the following shall
apply in the event of an accident or occurrence giving rise
to a general average act under the York-Antwerp Rules 1994
or under the provisions of the general average clause in the
contract of affreightment.

40.2 The Assured shall have the option of claiming the
total general average, salvage and special charges up to
the amount expressly agreed by the Underwriters, without
claiming general average, salvage or special charges from
cargo, freight, bunkers, containers or any property not owned
by the Assured on board the vessel (hereinafter the «Property
Interests»).

40.3 The Underwriters shall also pay the reasonable fees
and expenses of the average adjuster for calculating claims
under this Clause 40, in addition to any payment made under
Clause 40.2.

404 If the Assured claims under this Clause 40, the Assured
shall not claim general average, salvage or special charges
against the Property Interests.

40.5 Claims under this Clause 40 shall be adjusted in
accordance with the York-Antwerp Rules 1994, excluding
the first paragraph of Rule XX and Rule XXI, relating to
commission and interest.

40.6 Claims under this Clause 40 shall be payable without
the application of the deductible(s) in Clause 15.

40.7  Without prejudice to any other defences that the
Underwriters may have under this insurance or at law, the
Underwrites waive any defences to payment under this
Clause 40 which would have been available to the Property
Interests, if the Assured had claimed general average, salvage
or special charges from the Property Interests.

40.8 In respect of payments made under this Clause 40, the
Underwriters waive their rights of subrogation against the
Property Interests, save where the accident or occurrence
giving rise to such payment is attributable to fault on the part
of the Property Interests or any of them.

40.9 Claims under this Clause 40 shall be payable without
reduction in respect of any under- insurance.

40.10 For the purposes of this Clause 40, special charges
shall mean charges incurred by the Assured on behalf of or
for the benefit of a particular interest to the adventure, for
which charges the Assured is not responsible under contract
of affreightment.

It should be understood with reference to Clause 40.2, that the
amount of coverage is agreed with Underwriters at the time that
the insurance is placed, not after the accident has occurred.

It is particularly noteworthy that claims under this wording
are payable without the application of a deductible, which
is the greatest possible incentive to a ship owner to invoke
the clause and avoid applying to cargo for contribution to
General Average.

Additionally, it is by no means unusual for shipowners to
absorb General Average expenditure for their own account
or to make an arrangement where it is borne partly by
shipowners and partly by charterers, again in order to avoid
the inconvenience to the concerned in cargo.

The automation and increased sophistication of ships
has meant that a greater and
greater proportion of casualties is
attributable not to the old sea perils
but to negligence or lack of training
of the vessel’s crew, thus the concept
of the common adventure has rather
been diluted and all casualties tend
to be seen ultimately as the fault of
the ship owner and his servant. Why
then, should his customers also pay?
Furthermore, the more complex
the casualty the more complex the
security collection and adjustment
process is likely to be. It has been
suggested that in future losses
should lie where they fall. If cargo
is sacrificed its owner should simply
recover from his insurers and if the
shipowner incurs extra expenditure
he should make arrangements to
recover that from his insurers. From
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