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The trinity of Justicia
Justice has to “overcome” the hurdle of three levels
which means:

1. You must be right

2. You must get right

3. You must enforce right
To be right is the easiest step since it vastly depends on
your own estimation of the chances of success. To get
right is already a more difficult task since you need to
convince your opponent in amicable negotiations and
-if you fail to amicably settle -to convince an arbitration
panel or a judge of your conviction. If you succeed to
getright you will be in possession of a written settlement
agreement or arbitration award or court judgment, hence
you only got in hands a sheet of paper but no money
yet as compensation. For the later step you will need to
enforce your right, either against a security given by the
debtor or his insurer or against assets of the debtor if he
is not willing to voluntarily honour the title you have
against him.
Especially step 3 is often underestimated or too lately
taken into account when already a lot of time and
trouble was invested into a case which later on cannot
be enforced anymore due to insolvency or run-off of
the debtor. Therefore, before investing time and trouble
for steps 1 and 2 you should initially secure step 3
by adequate security as outlined further below under
strategy 2.

First steps

As soon as there is a first notice of a claim it is important
to put the carrier on notice of such claim and if the claim
is considerable invite the carrier to a joint survey. This
notice and invitation for joint survey must be addressed
to the correct party, however, as this is often not entirely

clear in the initial stages of a claim it is suggested to
address the notice as broadly as possible such as for
instance: “To the Master, Owners, Manager, Operators &
Charterers of M/V XXX c/o Local Agent of the vessel”.
It is further important to give a clear description of the
consignment in question and to give a without prejudice
estimate of the loss in monetary terms to enable the
carrier to decide whether he would like to participate in
a joint survey or not.

STRATEGY 1 - to properly collect evidence
Especially in major casualties there are quickly a large
number of surveyors, experts, lawyers, authorities and
portofficials on scene and usually in the very first moment
strategies are decided and evidence is collected. Here it
is of paramount importance not to retain the cost wise
cheapest surveyor/expert but to appoint the “leader in
the pack”, the one who in the eyes of the other attending
parties is the most senior end experienced one and who
will direct all on-board activities into your favor whilst
all the others simply follow your expert’s advises and
recommendations.

When appointing a surveyor or an expert give him clear
instructions rather than simply leave it to his discretion
how to protect your interests. Tell him your interest in
his attendance, tell him whether to make photographs
and what you want to prove with the photographs, tell
him whether to take witness statements or not, tell him
whether to make copies of specific documents, tell him
whether to endeavor some solutions already on scene.
Additionally insist on the submission of a preliminary
report immediately after the first attendance so that you
may extend your order in case that the expert observed
something new which you would also like to survey
before the evidence has left.
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Strategic Claimy Handling Beyond Pure Legal Aspects
-A Selection of 8 Strategies —

Strategic Claims Handling is...
30% legal expertise and...

70% strategy in combination with fantasy and negotiation skills

Capt. Peter Irminger
ZASS International GmbH

Introduction

Particularly in larger ship casualties the success of an
interested party vastly depends on the applied strategy
in combination with fantasy and negotiation skills
whilst the legal aspects only may play a secondary role
at first sight.

This presentation shall outline a selection of 8 strategies
both in theory and in practice on the example of the
recentJOLLY AMARANTO case where the undersigned
is representing 8 Lebanese cargo underwriters and one
Lebanese trader in a total cargo value of 1.2 Mio. Euro
plus 0.6 Mio. USD.

The JOLLY AMARANTO

The Italian flagged JOLLY AMARANTO (IMO
7616365, dwt 10.677, built 1977) got in distress 50
nautical miles off Egypt in a storm on Dec. 11, 2010 in
position 35 15N 27 11.5 E.Ithad on board 21 crew, 16 of
them Italians. The vessel was reported disabled on Dec
11, heavily rolling. The Master requested evacuation,
expecting rescuers. Later on the ship grounded semi
submerged with a list of 30-40 degrees. The ship came
from Genova and was bound for Alexandria with 38
containers containing dangerous goods.

The Owners of the JOLLY AMARANTO signed a LOF
contract with SMIT Salvage and appointed Salvage
Adjusters to collect Salvage Guaranties. During the
political crisis in Egypt the Salvage operation was
suspended and later on resumed.
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Study of 3 parts- part 1

Up to date only 38 of the 480 containers could be landed,
some of them after salvage from the sea. Some of the
containers fell over board and had to be considered a
constructive total loss after prolonged contact with sea
water. The condition of a number of cars stowed on
the car decks is still unknown but most likely they all
suffered sea water contact.

Nature of claims

In general one can distinguish two categories of claims,
ie. claims in contract and claims in tort. Typical
examples for claims in contract are: Cargo claims;
Charter disputes; Crew claims; Passenger and luggage
claims; Bunker disputes; Ship yard and repair claims;
Agency disputes; Insurance claims / disputes etc.
Typical examples for claims in tort are: Damages to the
environment; Pollution claims; Collisions; Damages to
fixed and floating objects etc. In our example JOLLY
AMARANTO we have the following claims in contract:
Cargo claims against Ignazio Messina as B/L carrier and
ship owner, Embassy Freight Services as NVOC carrier;
Pantainer Ltd. As NVOC carrier; Byblos Transport
Shipping as NVOC carrier; Uti Italy SRL as NVOC
carrier and Salvage claims against the ship owner and
cargo owners.

Claims in tort may relate to potential pollution claims
and other financial losses suffered by the Alexandria
Port Authorities.



bank guarantee or a cash deposit which are in most
jurisdictions the only security means accepted by courts.
We know only of Belgium and the Netherlands where
the courts do also consider Club Letters from a London
Group Club as adequate security.

In the Case of the JOLLY AMARANTO we have as a
preparationto legally enforce security undertaken acheck
on the H&M cover of the vessel and arranged for a fleet
check on the ownership of the ships managed by Ignazio
Messina. The fleet check revealed 13 true sister ships
which could have been arrested in a suitable jurisdiction.
Alternatively there might have been an option to freeze
the H&M proceeds. With this information at hand our
appointed Italian lawyers were able to convince the P&I
Club of the JOLLY AMARANTO to voluntarily offer
Club Letters covering 200% of the invoice values of the
consignments.

We have to mention that Ignazio Messinadid so farhandle
the claims very professionally and in an extraordinary
manner for reasons that they even were prepared to
provide securities for NVOC Bs/L where they were not
the direct carrier to the consignees. Initially they were
not willing to offer security for NVOC Bs/L, however,
as we directly proceeded against the NVOC’s who in
turn reverted to Ignazio Messina with a recourse action
the latter was finally willing to offer also security for
the NVOC Bs/L to protect their NVOC clients as their
business partners.

From the very beginning it was clear that the owners
of the JOLLY AMARANTO were legally entitled to
initiate limitation proceedings in Italy thus limiting
their overall liability to approximately 15 to 25% of all
potential claims. However, as we threatened to collect
any balance from the NVOC

carriers who would not benefit from the limitation
proceedings Ignazio Messina finally offered for some
claims to settle at 50% of the invoice value of the cargo
and to internally discuss a splitting of the settlement
funds with their NVOC carriers. After some though
negotiations they also finally agreed to apply the
Hamburg Rules limitation figures as applicable in the
Lebanon rather than insisting on the Hague-Visby
limitation as applicable in Italy.

This meanwhile co-operative claims handling approach
by Ignazio Messina is clearly the positive result of our
initial threats to arrest sister ships or to freeze H&M
insurance proceeds thus showing them that there is no
way of hiding from liability.

STRATEGY 3 - to safeguard the recognition of
an award or court decision

The selection of a suitable and favorable forum is
definitely a major strategic decision when it comes
to varying package/kilo limitations (Hague — Hague/
Visby — Hamburg Rules or local legislation) or global
limitation (Brussels 57, London76/96 Conventions or
local legislation). There may also be different more or
less favorable defenses available to the carrier as well as
different claim notification procedures and time bars of
litigation can be defined/agreed in contracts of carriage
or charter parties, defined by convention, domestic laws
or enforced by ship arrest or last but not least mutually
agreed with the opponent.

When it comes to deciding on a forum it is essential
to check from the very beginning the later legal
enforcement of an Arbitration Award, a Court Decision
or an Amicable Settlement Agreement inter alia with
reference to the following Conventions:

-UN Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 10 June 1958)
-Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters (Lugano,
16 September 1988)

-Bi-or multi-lateral agreements / conventions (EU)

The case of the JOLLY AMARANTO is a nice example
to show how many different forums one and the same
casualty may offer:

-Ignazio Messina Bs/L: Italian Courts

-Embassy Freight Services Bs/L: Italian Courts
-Byblos Transport Shipping Bs/L: Lebanese Courts
-Pantainer Ltd.: Hong Kong Courts

-Uti Italy SRL: Italian Courts

-All Bs/L: Hamburg Rules: Lebanese Courts

-Club LOU: Competent Courts

-Limitation Proceedings:  Italian Courts

-Salvage LOF: London Arbitration
After tough negotiations we were finally able to convince
the owners oft he JOLLY AMARANTO to apply the
Hamburg Rules limitation which is more favorable to
the cargo interests than the Hague/Visby limitations.
Most significant as regards package or KG limitation
are the cars which are quite light in weight compared to
their values.

To be continued - Part 2

The Paper was presented at The Third International Conference On Marine Insurance & Transportation which

was held in Aqabal Jordan from 9-11 May 2011
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Last but not least, always carefully check the final
report before disclosing it to other parties. There may
be paragraphs which you wish to amend or delete, of
course always without asking the expert to make false
statements, but he may for instance be asked to simply
leave away a paragraph or a photograph which you do
not deem favorable to your case.

STRATEGY 2 - to safeguard a later enforcement

The Third Parties (Rights Against Insurers) Act of
1930 provides a right of direct action for third parties
against insurance companies where the insured is
bankrupt. However, under English law, when the terms
of an insurance policy require the insured to pay its
obligation before it may collect against the insurer,
the insured must pay before any other party can sue
on the contract. Firma C-Trade S.A. v. Newcastle
Protection and Indemnity Association (The “Fanti”)
and Socony Mobil Oil Company, Inc.v. West of England
Shipowners Mutual Insurance Association (London)
Ltd. (The “Padre Island”) (No. 2) [1990] Lloyd’s Rep.
Vol. 2, 199 (HL 1990) (P&I clubs are not subject to
direct liability to third parties under English law). See
also Morewitz v. West of England Ship Owners Mut.
Protection & Indemnity Ass’n., 62 F.3d 1356 (5th Cir.
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1995); Psarianos v. Standard Marine, Ltd., Inc., 12 F.3d
461 (5th Cir.), cert. denied, 114 S.Ct. 2164, 511 U.S.
1142, 128 L.Ed.2d 887 (1994).

The Draft Bill of the Third Parties (Rights against
Insurers) Act 2001 prohibits ,Pay-First Rules* in
Liability Insurance Contracts,however, it does expressly
not apply to Marine Insurance Contracts, hence nothing
will be changed by this nor Law in relation to Direct
Actions against P&I Clubs.

It is meanwhile quite common that ships are registered
under so called “oneship-off-shore-companies”, hence
after a major casualty a registered ship owner may
quickly declare insolvent or run off that company and
register the ship with another off shore company to
try escaping from liability. Hence it is of paramount
importance to quickly enforce adequate security in
medium to large cases with a claim amount of say USD
50.000 or higher.

Regrettably such securities are only seldom offered
voluntarily without having to threaten a ship arrest or
the freezing of assets or bank accounts. In an attempt to
somehow “educate” most P&I Clubs we do only accept
a Club Letter of Undertaking if it is given voluntarily.
Are we however compelled to enforce such security
by legal measures we would then insist on a first class
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e ‘except as provided’ amended to ‘except as
excluded’.
e Side headings replaced by sub-headings.

mm Principal Changes

o Insufficiency of packing exclusion revised in favour
of Assured.

e Insolvency exclusion now the same as in Commodity
Trades clauses.

o Unseaworthiness and unfitness exclusion modified in
favour of Assured.

e Terrorism excluded under A, B and C clauses but
covered under revised Institute Strikes Clauses.

o Duration Clause revised to include loading and
unloading.

e Change of voyage clause revised in favour of
Assured to avoid the technical term “held covered”
and to provide cover in a “phantom ship” situation.

e Both to Blame Collision clause redrafted to make
meaning clear.

mm Other Changes
o Nuclear Weapons exclusion amended to be more
consistent with radioactive contamination exclusions.
e The word “proximately” has been omitted from the
Delay exclusion (Clause 4.5) to reflect the changes in
the interpretation of this word in law cases.
e Benefit of Insurance clause (Clause 15) amended
e to clarify that it extends to both the Assured and
an assignee.
e to omit the “antiquated’ word “inure”.
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m General Changes
e Terminology used in Clauses updated:
e ‘liftvan’ no longer used.
e Servants’ updated to ‘Employees”.
e ‘Goods’ & ‘Cargo’ replaced by ‘subject matter
insured’.
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SURVEYORS ROLE is fact gathering analysis that
can be used by insurers to make appropriate decisions
in relation to policy coverage.

LOSS ADJUSTERS ROLE:

Should comment on policy wordings and policy
liability and must have well knowledge of insurance
and understand policy wordings / reach a reasonable
compromise between all parties or try to.

Loss adjusters do not take the final decesion on policy
coverage. (Insurer’s claims personnel with

their underwriters are the final decision makers).
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Surround yourself with healthy living

Health and family always come first Because we value such a proposition, we put forward the most comprehensive and professional
Health Care Providers Network that include Doctors, Labs, Hospitals, Pharmacies and X-Rays Centres at your service in jordan.
When you call your Health Insurance Company or Agent for a Health Care Insurance Policy make sure that NatHealth and

its Network are part of the deal.

Tel: (962) 6 551 1010 Fax: (962) 6 552 0626 email : info@nathealth.net www.nathealth.net



